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Congress has few responsibilities so heavy as that

of selecting the leader for a coordinate branch of novernment,

the sixteenth Chief Justice of the United States. This is

not an appointment to a President's administration. The influence

of this appointment on our history and our society noes much

deeper and will likely last long after the names of the present

Cabinet are forgotten and most of the members of the present

Senate are no longer here. Senators should reach their own

independent judgment on this appointment and should not feel

bound by short-term notions of political advantaqe or

loyalty. Supreme Court nominees have been rejected far more

frequently than any other presidential nominations because

of their great importance and endurinq consequences. Of the

eiqht nominations sent to the Senate between 1967 and 1971,

for instance, only half were confirmed and Senate action was

blocked on President Johnson's nominee for Chief Justice.

Several other nominations have not been submitted because

of fear of defeats. The Senate has a special responsibility

in these nominations and it has been a responsibility Senators

have been willinq to exercize when basic issues have been

at stake.

I urge the Senate, to reject the nomination of Justice

William Rehnquist as Chief Justice. I do this because I

believe that Justice Rehnquist's long and unchanqing record of

hostility to governmental protection of minority riqhts renders

him unworthy to hold the position of preeminent leadership

in the American system of justice. I believe that the

appointment is an insult to minorities and women in the U.S.,
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that it is part of a concerted strateqy of the Reaqan

A d m i n i s t r a t i o n to weaken federal protection of civil r i q h t s , and

that it will e n d a n q e r the c a p a c i t y of our political system

to cope with very severe p r o b l e m s of i n e q u a l i t y in an

i n c r e a s i n g l y m u l t i - r a c i a l society and a society w h e r e the

role of women is becoming e v e r more i m p o r t a n t . No m o d e r n

J u s t i c e has been so c o n s i s t e n t l y hostile to e n f o r c e m e n t of

equal protection of the laws or has embraced so c o n s i s t e n t l y

a f u n d a m e n t a l i s t leqal p h i l o s o p h y that so firmly denies any

p o s s i b i l i t y of judicial p r o t e c t i o n for victims of d i s c r i m i n a t i o n .

This t e s t i m o n y will first b r i e f l y d i s c u s s the nature

of the S e n a t e ' s r e s p o n s i b i l i t y in n o m i n a t i o n s to the Supreme

C o u r t . S e c o n d , it will d e s c r i b e the role of the courts in

p r o t e c t i n q m i n o r i t y and w o m e n ' s rights and the critical

battles aqainst civil rights e n f o r c e m e n t by all branches of

g o v e r n m e n t now being waged by the Reaqan A d m i n i s t r a t i o n .

T h i r d , it will discuss the wishful t h i n k i n a about Mr. R e h n q u i s t
and m i s l e a d i n g t e s t i m o n y by Mr. R e h n q u i s t /

that c o n t r i b u t e d to his initial c o n f i r m a t i o n for the C o u r t .

F o u r t h , it will show through s t a t i s t i c s and throunh quotes

from his w r i t i n g s and d e c i s i o n s the nature and intensity of

his o p p o s i t i o n to m i n o r i t y rights durinq his service on

the Court. This account will show that the o p p o s i t i o n is

f u n d a m e n t a l , will quote from his anqry and b e l i q e r e n t attacks

on other j u s t i c e s when his position f a i l s , and will show that

the h o s t i l i t y to m i n o r i t y riqhts has not abated with his years

of service on the c o u r t . F i f t h , I will suqqest that

the a p p o i n t m e n t of an ideological e x t r e m i s t is likely to e i t h e r

deepen p o l a r i z a t i o n on the court or lead the court into
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a situation in which it can offer nothinq but frustration to

a severely divided society v/here governmental power is increasingly

being used to deepen rather than remedy inequalities.

The Role of the Senate. Each time the Senate has

faced a controversial Supreme Court nominee in the last

twenty years there has been a review of the history of conflicts

over appointments and Senate rejections ot nominees.

In the last century the resistance to Presidents even went

to the extreme of chanqing the size of the Court. In this

century nominees and possible nominees have been sharply

questioned about their personal and legal backnround and their

orientations toward civil riqhts, riahts of the accused,

abortion, and other matters. In a society where the

Supreme Court makes the final decision about the contemporary

meaning of such sweeping and unspecific constitutional

provisions as "due process of law" and in a court where

many decisions of great importance for the nation are made

by 5-4 votes, it is an insult to the intelligence of the public

to suggest that one need only consider a nominees qiades in

law school. It is perfectly appropriate for the Senate

to determine whether or not a nominee has a closed mind to the

claims of millions of Americans in minority qroups who

rarely win legislative battles and rely on the courts tor

the protection of their basic riqhts. I do not believe

that the Senate should name as leader of our highest court

a nominee whose positrons are consistently hostile, often

even when other conservative justices recoqnize the need

for some kind of response.
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When I testified against Mr. Rehnquist's initial

appointment fifteen years aqo I had to opportunity to

discuss both the issues and the responsibility of Senators

with a number of Senators and staff members. Three basic

questions were on their minds. The first was whether or

not Senators owed deference to the President in makinn

the decision. The second was whether or not they should

consider anything beyond the intellectual competence of the

appointee, and the third was whether or not it was possible to

know in advance how a member of the Supreme Court would vote

once he was given life tenure and was responsible only to

history. A reading of the floor debate shows that these issues

remained very much in the forefront as Senators reached their

deci sions.

Since there has been no seriously contested nomination

for the last fifteen years and since fir. Rehnouist has

already outlasted 78 of the 100 Senators in office in 1971 it

is important to review those nuestions and to find out

what evidence can be drawn both from the historic record and

from Mr. Rehnquist's actual performance as a Justice.

The courts have always played an extraordinary role

in our litigious and leaalistic society where power is

distributed in extremely complex ways, where leqislative

bodies are donnnanted by lawyers, where bureaucratic renulations

draw heavily on leqal precedents, and where the courts have

the final power to declare what the laws and the Constitution

mean. Nothing is more traditional in American politics than

that there should be a struggle over Supreme Court appointments,
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particularly when there are basic legal issues unsettled in the

nation and when a President is perceived as trying to

extend his partisan views to constrain the next political

generation through control of the Supreme Court.

George Washington, perhaps the most universally revered

President, and James Madison, the dominant intellect of the

Constitutional Convention, lost appointments on political

grounds. Washington's appointment of John ".utledqe to

be the nation's second Chief Justice was defeated in 1795.

Jefferson was bitterly critical of the Supreme Court.

Andrew Jackson confronted harsh battles over nominees.

Because of their worry over the racial policies of President

Andrew Johnson the Republicans who controlled Congress

during Reconstruction succeeded in shrinking the Court to

eliminate the possibility of more appointments by a hostile

President. President U.S. Grant was forced to withdraw

two nominations for Chief Justice from the Senate.

There have been a number of other defeats, either through

negative votes by the Senate, refusal to act on nominees,

withdrawal of nominations, or decisions by Presidents that

it would be futile to submit the nominees they preferred because

of inevitable controversy and possible defeat.
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During the last twenty years the Senate refused to

act on President Johnson's nomination of Justice Fortas as

Chief Justice and Judge Throneberry as Associate Justice.

Two of President Nixon's nominees were defeated by votes in

the Senate, several more candidates approved by the President

were never submitted to the Senate because of strong public .

criticism, and another, Justice Rehnquist received 26 neqative

votes. In all of these disputes, as well as in the Senate

action rejecting President Hoover's nomination of Judqe

Parker, ideological issues were very important, althouqh there

were often other issues as well.

It is particularly instructive to review the record

of the Senate in blocking the nomination of President

Johnson's choice as chief justice. Althouqh Justice Fortas

later resigned on another issue, the battle in 1968 was

partisan and ideological. Leader of the Senate opposition,

Sen. Robert Griffin (R-Mich.) and vice presidential nominee

Spiro Aqnew said that a lameduck president should not be allowed

to appoint a Chief Justice whose judgments would so strongly

shape the legal future. Sen. Howard Baker (R-Tenn.), future

Senate Majority Leader, said that he had "no question

concerning the legal capability of Justice Fortas" but

that he would oppose him anyway. In a July 1, 1968 speech

Sen. Strom Thurmond (R-S.C.) announced his opposition to

Fortas on philosophic qrounds and claimed that the appointment

was a plot between Chief Justice Warren and President Johnson
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"because they both want to continue the policies of Chief

Justice Warren."

The Republicans were so determined to stop the confirmation

that they used a filibuster to prevent a majority vote on

the nomination. It was the first time in the history of the

Senate that a filibuster had been used to block a presidential

nomination. Analysis of the vote on cloture, the vote that

led to the President's withdrawal of the nomination, shows that

the Senators voted on ideological and partisan qrounds.

1hree-fourths of Republicans and nine-tenths of Southern

Democrats voted against cutting off debate while nine-tenths of

Northern and Western Democrats voted for cloture. Some of the

same Senators who now take the position that there should be

quick confirmation of Justice Rehnquist with no searchinq

examination of the consequences of his decisions for the

rights of millions of Americans were then quite willino to

support a minority veto through the filibuster system to

prevent President Johnson from makinq an appointment they

disaqreed with. Their success made possible the Burqer

Court. Chief Justice Burger's unusual decision to resion

his office while still in qood health now qives President

Reagan the possibility of nominatinn a candidate who may

carry the ideals of the Reaqan Administration into the next

century as the leader of the judicial branch of government.

The Senate has both the riqht and the obligation to determine

what this may mean for our common future.

The Civil Rights Situation. My testimony aqainst

Justice Rehnquist focuses on his record in the enforcement of

the Constitution's guarantee of "equal protection of the laws."
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When considering his decisions on minority riqhts and sex

discrimination, however, it is very important to keep in

mind the larqer context within which the decision about the

future of the Supreme Court takes place.

We are in an Administration with a record of hostility

to minority interests unmatched in more than a half century.

The President ran on an anti-civil rights platform,

pledging to chanqe the Constitution and redirect the courts.

He received virtually no black support in either campaiqn

and only -a small minority of Hispanic votes. He has

appointed to key civil riqhts enforcement offices active opponents

of civil riqhts laws who often use their offices to fiqht

black, Hispanic and women's organizations in the courts and

in administrative regulation d e c i s i o n s . The recent

extraordinary action of House liberals and moderates in voting

to abolish the U.S. Civil Riqhts Commission, which was

put in the hands of strong opponents of civil riqhts after

a quarter century of important bipartisan service is one sian

of the current situation. We are in a situation where the

Attorney General bitterly attacks the Supreme Court and where

his assistants appeal to federal courts to end school deseqreqation.

and affirmative action plans.

It is no accident that the President has chosen the

Justice who is the most opposed to civil riqhts litigation.

Only the courts have blocked the Reagan efforts to resegregate

schools, end affirmative action, and deny governmental responsibility

for housing policies that produced segregation and unequal



747

- 9 -

o p p o r t u n i t i e s . R e h n q u i s t is the J u s t i c e most c l o s e l y in a g r e e -

m e n t w i t h the A d m i n i s t r a t i o n ' s p o l i c i e s , even in the case

in w h i c h they f o u g h t to r e s t o r e tax s u b s i d i e s to s e g r e g a t e d

p r i v a t e e d u c a t i o n . T h i s a p p o i n t m e n t is an i m p o r t a n t part of the

e f f o r t to r e v e r s e the m o m e n t u m of civil r i g h t s .

A m e r i c a n s o c i e t y and the A m e r i c a n e c o n o m y are c h a n q i n q

r a p i d l y in w a y s that p r o d u c e new c h a l l e n q e s for all i n s t i t u t i o n s

of g o v e r n m e n t . The m i n o r i t y f r a c t i o n of U . S . p o p u l a t i o n is

i n c r e a s i n g r a p i d l y and it is c l e a r that the next q e n e r a t i o n

will be by far the m o s t p r o f o u n d l y m u l t i r a c i a l in A m e r i c a n

h i s t o r y . A s e c o n d very l a r g e m i n o r i t y q r o u p has e m e r q e d , the

H i s p a n i c s , w h o s e n u m b e r s m i g h t well e x c e e d t h o s e of b l a c k s

not far into the next c e n t u r y . The g r e a t m a j o r i t y of the new

jobs in the s o c i e t y are o c c u p i e d by w o m e n and a r a p i d l y

i n c r e a s i n g s h a r e of c h i l d r e n are q r o w i n g up in h o u s e h o l d s

h e a d e d by w o m e n . O c c u p a t i o n a l s e q r e g a t i o n and w a g e i n e q u a l i t y ,

h o w e v e r , r e m a i n very s e v e r e . In the 1 9 8 0 ' s t h e r e are m a n y

s i g n s of d e c r e a s i n g e d u c a t i o n a l o p p o r t u n i t y for black and

H i s p a n i c y o u t h even as the e c o n o m i c c h a n g e s e l i m i n a t e e m p l o y m e n t

o p p o r t u n i t i e s for t h o s e w i t h o u t i n c o m e . High school d r o p o u t

rates are r i s i n g and the s h a r e of m i n o r i t i e s a o i n g to c o l l e q e

d e c l i n i n g . R e s i d e n t i a l s e q r e q a t i o n has r e m a i n e d a l m o s t u n t o u c h e d

by e x t r e m e l y w e a k f a i r h o u s i n g p o l i c i e s and new j o b s are

b e i n g c o n c e n t r a t e d in o u t l y i n q s u b u r b a n a r e a s not a c c e s s i b l e

by w o r k e r s from s e g r e g a t e d i n n e r c i t y c o m m u n i t i e s . Inner

c i t y s c h o o l s and o t h e r i n s t i t u t i o n s have to rely on a c o n s t a n t l y

s h r i n k i n g s h a r e of m e t r o p o l i t a n tax r e s o u r c e s to deal with

an i n c r e a s i n g l y i m p o v e r i s h e d and m i s e d u c a t e d e n r o l l m e n t .
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No one, of course, thinks that the courts can or should solve

all of these problems but they do set the context within which

issues are formulated.

One of the basic problems faced by minorities and women

is their relative powerlessness. They have few representatives

within government and at tr.e top levels of private organizations

More seriously.they face a political environment where the

representatives of the status quo generally command most of the

resources and where politicians often have more to qain from

creating fears of chanqe than from responding to minorities.

This is particularly true on matters of race relations where

anti-chanqe politicians can often exploit racial fears and

prejudices of the majority.

These qeneral problems are compounded by the system of

minority veto that is so deeply institutionized in Conqress.

The Senate filibuster system blocked anti-lynchinq leqislation

for almost a • half-century, killed a fair housinq enforcement

bill in 1980, blocked the Grove City legislation, and, in

qeneral, makes it virtually impossible to enact any serious

civil riqhts measure apart from voting rights except when

there is an extraordinary majority of the kind last seen

almost two decades ago.
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The Courts become p a r t i c u l a r l y critical to minority

groups during periods when political leadership is hostile to

their i n t e r e s t s . It is u n d e r s t a n d a b l e , for i n s t a n c e , that women's

q r o u p s , whose drive for the Equal Rights Amendment was defeated

by a c o n s e r v a t i v e m o v e m e n t that assured women that the Supreme

Court would attend to d i s c r i m i n a t i o n without the ERA are

deeply concerned when a hostile A d m i n i s t r a t i o n attempts to

name a Chief Justice who has clearly and repeatedly said that

he b e l i e v e s there is nothing in the Constitution that forbids

unequal treatment by sex. It is u n d e r s t a n d a b l e that civil

rights groups fighting a Justice Department committed to

r e s e g r e g a t i n g integrated school districts does not want to

have a Chief J u s t i c e with the same a t t i t u d e .

We are 1n a period when enforcement of existinq civil

riqhts laws has virtually ceased in many a r e a s , when the relative

status of m i n o r i t y and female-headed families has d e t e r i o r a t e d ,

when there have been sharp reductions in provision of such

basic e s s e n t i a l s as w e l f a r e payments for poor c h i l d r e n , housinq,

health c a r e , job t r a i n i n g , and o t h e r s . Existing political

l e a d e r s h i p attacks both the tools to deal with d i s c r i m i n a t i o n

directly and the proqrams to help overcome the effects of past

d i s c r i m i n a t i o n .

S e r i o u s litiqators for equal riqhts rarely qo to court

because they think that the courts will provide speedy and

c o m p r e h e n s i v e r e m e d i e s . The courts are slow, cautious

and usually incremental in their d e c i s i o n s . Civil riqhts

p l a i n t i f f s often lose. They go to court because they believe

they have rights and there is nowhere else to ao.
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They believe that it is inherent in the Constitution that

minority riqhts must be protected by the courts reqardless

of what the popular majority of the moment may wish to do

to minorities. If that is not true, the riqhts are nothing

more than empty promises that the majority may chose to dishonor

whenever it wishes. In many of Justice Rehnquist's decisions,

however, there is no understanding of the fact that minorities

often have no real political alternative and that it is

precisely under those circumstances that their leqal riqhts

become most important and the role of the courts in protectinq

them most criti cal.

The Promise of Fairness. When his nomination to the

Supreme Court was pendinq before the Senate, Mr. Rehnquist and

his supporters arnued that neither his active opposition to civil

riqhts as a private citizen and a Supreme Court clerk nor

his work in the Nixon Justice Department should be taken as

reflections of his personal attitudes toward civil riqhts and

civil liberties. Descriptions of his early actions were

dismissed as inaccurate or no longer relevant. His statements

as a Justice Department official were dismissed as "advocacy,"

not a statement of personal beliefs. Supporters pointed to

the surprising evolution of some earlier Justices after their

appointments. Rehnquist fed such hopes with statements that he

would divorce his personal political attitudes from his role as

a Justice. Moderates in the Senate were encouraqed to hope

that the rigid ideological conservative would metamorphize into

a judge who would look at cases with dispassion and come to

terms with the profoundly difficult problems of equal riqhts

in a society of deep and persisting ineouality.
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T h e A m e r i c a n B a r A s s o c i a t i o n r e p o r t s u p p o r t i n q the

n o m i n a t i o n e x p l a i n e d the civil r i g h t s and civil l i b e r t i e s

s t a t e m e n t s as " p r o f e s s i o n a l a o v o c a c y " or s t a t e m e n t s of

legal " p h i l o s o p h y . " A r i z o n a S t a t e S e n a t o r S a n d r a Day O ' C o n n o r ,

l a t e r to j o i n her law s c h o o l c l a s s m a t e on the C o u r t , c o m m e n t e d :

"When Bill has e x p r e s s e d c o n c e r n a b o u t any law or o r d i n a n c e , in the

a r e a o f c i v i l r i q h t s , it has b e e n to e x p r e s s a c o n c e r n for the

p r e s e r v a t i o n of i n d i v i d u a l l i b e r t i e s of w h i c h he is a s t a u n c h

d e f e n d e r in t h e t r a d i t i o n of t h e l a t e J u s t i c e B l a c k . "

M r . R e h n q u i s t , in e x p l a i n i n q the w a y he w o u l d r e s p o n d

to his r e s p o n s i b i l i t i e s on the c o u r t , i n v o k e d a n o t h e r q r e a t

j u r i s t , J u s t i c e F r a n k f u r t e r and r e p e a t e d l y p r o m i s e d to s e p a r a t e

his p e r s o n a l p o l i t i c s f r o m his d e c i s i o n s as m u c h as p o s s i b l e :

I h a v e a l w a y s f e l t t h a t , as I t h i n k J u s t i c e F r a n k f u r t e r
s a i d , y o u i n e v i t a b l y t a k e y o u r s e l f and y o u r b a c k a r o u n d
w i t h y o u to the C o u r t . T h e r p is no way y o u can a v o i d it,
but I t h i n k it was F r a n k f u r t e r w h o a l s o s a i d , if p u t t i n q
on t h e r o b e d o e s not c h a n g e a m a n , t h e r e is s o m e t h i n q w r o n q
w i t h t h a t m a n . I s u b s c r i b e u n r e s e r v e d l y to t h a t p h i l o s o p h y
t h a t w h e n y o u put on the r o b e , y o u a r e n o t t h e r e to e n f o r c e
y o u r own n o t i o n s as to w h a t is d e s i r a b l e p u b l i c p o l i c y .
( H e a r i n g s , 1 5 6 )
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The majority report of the Judiciary C o m m i t t e e , recommending

that the Senate confirm Mr. Rehnquist as an A s s o c i a t e

Justice dismissed many of his statements as vigorous a d v o c a c y ,

not personal views. It found that he had chanqed his views

on public a c c o m o d a t i o n s and that he was not actually opposed

to school d e s e g r e g a t i o n . In dealing with a variety of sweeping

s t a t e m e n t s on civil liberties i s s u e s , the Senators relied on

the advocacy a r g u m e n t , on statements praising freedom of

s p e e c h , free p r e s s , and other civil liberties before the

c o m m i t t e e , and on favorable excerpts from congressional

t e s t i m o n y and s p e e c h e s . The majority concluded that,

"He sees both siaes of the difficult questions in this a r e a ,

which require working out the delicate balance established by the

C o n s t i t u t i o n between the rights of individuals and the duty of

g o v e r n m e n t to enforce the 1 a w s . " ( R e p o r t , 1 3 - 2 0 )

Both Mr. Rehnquist and his advocates promised the country

a fair and balanced judge who would not be riqidly ideological

ana would be open to the claims of all who came before the

c o u r t . He would not be, they arqued v i g o r o u s l y and successfully,

the kind of judge who would always vote aqainst civil riqhts

and equal protection and whose vote could be easily predicted

w i t h o u t even knowing any specifics of a case.

Justice Rehnguist's Record on the Court.

If there is one thing that is readily apparent from exam-

ining the way Justice Rehnquist has voted in more than

3000 cases and the opinions and dissents he has authored

is that the critics were right and the supporters were wronq
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in their p r e d i c t i o n s of the m e a n i n g or the a p p o i n t m e n t for

l i t i g a t i o n a f f e c t i n g m i n o r i t y ri.g-ifts and civil l i b e r t i e s , -

p a r t i c u l a r l y rights of accused c r i m i n a l s . Mr. Rehnquist

i m m e d i a t e l y placed h i m s e l f at the e x t r e m e right of an i n c r e a s i n g l y

c o n s e r v a t i v e court and has remained there term after term

through fifteen y e a r s of changing m e m b e r s h i p and e v o l v i n g

i s s u e s . His record in many a r e a s has been a l m o s t t o t a l l y

p r e d i c t a b l e . W h a t e v e r the i s s u e , no one on the court is less

likely to vote to sustain a claim of m i n o r i t y rights under

the equal p r o t e c t i o n clause and no one is more likely to

defend the police a g a i n s t any a l l e g a t i o n of u n c o n s t i t u t i o n a l

a c t i o n .

One way to u n d e r s t a n d the e x t r e m i s t nature of his p o s i t i o n

is to c o m p a r e it with that of the other c o n s e r v a t i v e j u s t i c e s

a p p o i n t e d by P r e s i d e n t Nixon and P r e s i d e n t R e a g a n . One

way to look at this q u e s t i o n is to use the s t a t i s t i c s on

Supreme Court voting published a n n u a l l y by the Harvard Law

Review and the a n a l y s i s of the first d e c a d e of the Burqer

Court by P r o f . Russell G a l l o w a y of the S u p r e m e Court H i s t o r y

P r o j e c t . Galloway's study shows that during the 1969-71 period

"the Court u n d e r w e n t one of the most d r a m a t i c a l t e r a t i o n s in

its h i s t o r y " as "the liberal winq was d e c i m a t e d and the c o n s e r v a t i v e

wing r e j u v e n a t e d . . . . " When R e h n q u i s t came on the court

"control rested in the hands of seven c o n s e r v a t i v e s and m o d e r a t e s

led by the c o n s e r v a t i v e f o u r - v o t e Nixon b l o c . " The Nixon

j u s t i c e s w e r e s t r e n g t h e n e d in the m i d - 1 9 7 0 s by the m o v e m e n t

of the C o u r t ' s m o d e r a t e s in a m o r e c o n s e r v a t i v e d i r e c t i o n .

In these c i r c u m s t a n c e s c o n s e r v a t i v e s d i s s e n t e d far less and
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c o n c e n t r a t e d more on i n f l u e n c i n g m a j o r i t y d e c i s i o n s that

b e c a m e the law of the land.

As the y e a r s p a s s e d , each of the other c o n s e r v a t i v e

J u s t i c e s showed some signs of i n c r e a s i n g i n d e p e n d e n c e of judgment

and c h a n g i n g voting p a t t e r n s as new issues a r o s e . By the

O c t o b e r 1977 term of the C o u r t , for i n s t a n c e , both J u s t i c e

Powell and J u s t i c e B l a c k m u n had moved toward m o r e i n d e p e n d e n t

p a t t e r n s of d i s a g r e e m e n t or a g r e e m e n t on issues

on p a r t i c u l a r c a s e s . R e h n q u i s t r e m a i n e d fi r m l y rooted at the

e x t r e m e right and had by far tne h i g h e s t d i s s e n t rate of the

m e m b e r s of the d o m i n a n t c o n s e r v a t i v e f a c t i o n . His d i s s e n t s

w e r e often bitter and d o c t r i n a i r e , even a g a i n s t fellow

c o n s e r v a t i v e s who d e v i a t e d from o r t h o d o x y in r e s p o n s e to

the special c i r c u m s t a n c e s of the case b e f o r e them.

The record is p a r t i c u l a r l y s t r i k i n g in the field of

equal p r o t e c t i o n . When I searched J u s t i c e R e h n q u i s t ' s

record throtrgih the term c o m p l e t e d this July via the •

LEXIS c o m p u t e r s y s t e m , I was a s t o n i s h e d to r e c e i v e an e i g h t -

foot long list of 96 equal p r o t e c t i o n d i s s e n t s , five of them

this June and J u l y . R e a d i n g these d i s s e n t s one after a n o t h e r

for many hours it was very clear that this record was the

p r o d u c t of a s t r o n g l y c o m m i t t e d , c o n s i s t e n t , and closed mind

o p e r a t i n q in terms of a p h i l o s o p h y that ignored the r e a l i t i e s

of A m e r i c a n race r e l a t i o n s and offered v i r t u a l l y no hope to any

m i n o r i t y group that had to rely on judicial p r o t e c t i o n for its

r i g h t s .

P r o f e s s o r D a v i s 1 1984 a r t i c l e on J u s t i c e R e h n q u i s t ' s

equal p r o t e c t i o n record offers clear m e a s u r e m e n t s of his
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v o t i n g r e c o r d . T o t h a t p o i n t , s h e s a i d , " R e h n q u i s t h a s

n e v e r v o t e d t o u p h o l d a s c h o o l d e s e g r e g a t i o n p l a n . " O f t h e

s e v e n t e e n c a s e s o f s e x c l a s s i f i c a t i o n s i n l a w s t h a t h a d c o m e

b e f o r e t h e c o u r t , t h e m a j o r i t y o f t h e j u s t i c e s h a d s t r u c k d o w n m o r e

t h a n h a l f b u t R e h n q u i s t h a d f a v o r e d p e r m i t t i n g c o n t i n u e d

d i f f e r e n t t r e a t m e n t in a l m o s t n i n e - t e n t h s . O n t h e c a s e s

a b o u t w h e t h e r it v i o l a t e d e q u a l p r o t e c t i o n t o e n a c t l a w s

t r e a t i n g i l l e g i t i m a t e c h i l d r e n d i f f e r e n t l y h e v o t e d t o

u p h o l d a l l o f t h e c h a l l e n g e d s t a t e l a w s p u n i s h i n g c h i l d r e n

f o r t h e i r p a r e n t s ' s i n s . In a s e r i e s o f c a s e s d e a l i n g w i t h

t h e r i p n t s o f i l l e g a l a l i e n s , R e h n q u i s t d i v e r g e d s h a r p l y f r o m

t h e c o u r t ' s m a j o r i t y .

A n o t h e r s t u d y o f J u s t i c e R e h n q u i s t ' s r e c o r d , b y

P r o f . R o b e r t R i g g s o f t h e B r i g h a m Youncj L a w S c h o o l a n d

T h o m a s D . P r o f f i t t f o u n d t h a t h e w a s o v e r w h e l m l y s y m p a t h e t i c

to s t a t e a n d l o c a l g o v e r n m e n t s in g e n e r a l w h e n t h e v a l i d i t y

o f t-ie-r a c t i o n s w e r e c h a l l e n g e d . In c r i m i n a l c a s e s

h e v o t e d a g a i n s t t h e r i g h t s c l a i m e d b y t h e a c c u s e d c r i m i n a l

in a : ~ o s t n i n e - t e n t h s o f c a s e s f r o m a l l l e v e l s o f

g o v e r n m e n t . O n t h e o t h e r h a n d h e w a s f a r l e s s l i k e l y t h a n t h e

c o u r t m a j o r i t y to v o t e f o r a c c e s s t o t h e f e d e r a l c o u r t s o r

t o s u s t a i n c l a i m s b a s e d o n f r e e d o m o f e x p r e s s i o n . ( s e e t a b l e s

1 a n d 2 ) .

T h e o v e r a l l p a t t e r n o f J u s t i c e R e h n q u i s t ' s v o t i n g , in

o t h e 1 " w o r d s , is c l e a r . H e h a s s t r o n g l y a n d c o n s i s t e n t l y

s u n p o r t e d c o n s e r v a t i v e p o s i t i o n s . H i s r e c o r d o n e q u a l

p r o t e c t i o n a n d c r i m i n a l r i g h t s c a s e s s h o w s e x a c t l y t h e o p p o s i t e .

o f w h a t t h e S e n a t e w a s t o l d it c o u l d e x p e c t — a r i g i d a n d



Rehnouist Votes Compared With Court Majonty For Cases In Which Government
Was A Party, Decided By The Supreme Court During Its 1976-1981 Terms

Voles For or Against Stale/Local Government Voles For or Against National GovennBoa

Criminal Cases Civil Cases Criminal Cases Civil Cases
For Vt Against Tor Vt Against For It Against For Vt '

1977
Rehnquist
Court Majority

%t Difference

1978
Rehnqum
Court Majority

% Difference

1979
Rehnquist
Court Majority
*k Difference

1980
Rehnquisi
Court Majom\

It Difference

19 (86 4)
9 (40 9)

(45 5)

15 (71 4)
8 (38 I)

(33 3)

22 (81 5)
13 (48 I)

(33 4)

19 (95 0)
9 (45 0)

(50 0)

19 (79 2)
14 (58 3)

(20 9)

1981
Rehnquist 22 (100.0)
Court Majority 19 (86 4)

% Difference (13 6)

Total
Rehnquist 116(85.3)
Court Majority 72 (52 9)

% Difference (32 4)

34 (81 0)
26 (61 9)

(19.1)

32 (82 1)
22 (56 4)

(25.7)

26 (74.3)
20 (57 1)

(17.2)

29 (87 9)
15 (45 5)

(42 4)

29 (87 9)
21 (63 6)

(24 3)

41 (70 7)
25 (43.1)

(27 6)

191 (79 6)
129 (53.8)

(25.8)

49
111

21 (95.5)
18 (81 8)

(13 7)

14 (82 4)
9 (52.9)

(29 5)

9 (81 8)
8 (72 7)

( 9 1)

21 (91 3)
14 (60 9)

(30 4)

10 (100 0)
8 ( 80 0)

(20 0)

9 (90 0)
8 (80.0)

(10 0)

84 (90.3)
65 (69.9)

(20.4)

1 19 (86 4)
4 18 (81 8)

( 4 6)

26 (74 3) 9
25 (71 4) 10

( 2 9)

2 15 (53 6)
3 15 (53.6)

( 0 0)

0 22 (75 9)
2 24 (82 8)

(-69)

16 (59 3)
21 (77 8)

(-18.5)

125 (68.3)
130(71.0)

(-2.7)

27 (M.3) 15
27 (64.3) 15

( 0 0)

T A I L * 2

Rthnquist Votes Compared With Court Majority For Cases Raising Issues Of The Exercise
Of Federal Court Jurisdiction. Freedom Of Expression, And The Validity Of State Ads,

Decided By The Supreme Court During Its 1976-1981 Terms

Votes For or Against Votes For or Against Votes For or Against
Viliditj of Stales Acts Federal Jurisdiction Freedom of Exprexioa

Term For r* Against For It Against For ^ Against

1976
Rehnquist
Court Majority

% Difference

1977
Rehnquist
Court Majority

It Difference

1978
Rehnquist
Court Majority

It Difference

1979
Rehnquist
Court Majority

% Difference

1980
Rehnquist
Court Majontv

It Difference

1981
Rehnquist
Court Majority

It Difference

Total
Rehnquist
Court Majority

% Difference

58
38

54
34

53
38

52
27

52
38

64
39

'333
214

(85 3)
(55 9)
(29 4)

(78.3)
(49.3)
(29 0)

(79 1)
(56 7)
(22 4)

(85.2)
(44 3)
(40.9)

(77 6)
(56 7)
(20 9)

(77 1)
(47 0)
(30 1)

(80 2)
(516)
(286)

10
30

15
35

14
29

9
34

15
29

19
44

82
201

4 (19 0)
7 (33.3)
(-14.3)

5 (33 3)
7 (46 7)
(-13.4)

10 (40 0)
II (44 0)

(-4 0)

13 (50 0)
22 (84 6)

(-34 6)

5 (21 7)
9 (39 1)
(-17 4)

18 (36.7)
24 (49.0)

(-12.3)

55 (34 6)
80 (50.3)

(-15.7)

17
14

10
8

15
14

13
4

18
14

31
25

104
79

2 (15 4)
6 (46 2)
(-30.8)

2 (18.2)
4 (36.4)
(-18 2)

1 (14 3)
1 (M 3)

( 0.0)

0 ( 0 0 )
7 (58 3)
(-58 3)

0 ( 0 0 )
3 (42 9)
(-4C9)

5 (38 5)
7 (53 8)
(-15.3)

10 (15 9)
28 (44.4)

(-28.5)

II
7

9
7

6
6

12,
5

7
4

8
6

53
35

§5

Source of Tables: R. Rigqs and T. Profitt, "The

Judicial Philosophy of Justice Rehnquist," 16 Akron L. Rev. 55:
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c l o s e d m i n d , l e s s s y m p a t h e t i c t o p l a i n t i f f s c l a i m i n g

C o n s t i t i t i o n a l r i g h t s t h a n a n y o t h e r J u s t i c e i n r e c e n t h i s t o r y .

T h e r e i s v e r y l i t t l e e v i d e n c e t h a t t h e r o b e h a s c h a n g e d t h e

m a n .

T h e g e n e r a l p a t t e r n i s d i s t r e s s i n g b u t i t a d d s a g r e a t

d e a l t o t h e s t a t i s t i c a l a n a l y s i s t o r e a d i n d i v i d u a l d e c i s i o n s .

I n h i s r e s p o n s e t o t h e g r e a t i s s u e s t h a t c a m e b e f o r e t h e c o u r t ,

b o t h t h e i m p l i c a t i o n s o f R e h n q u i s t ' s l e g a l a n d p o l i t i c a l

p h i l o s o p h y a n d t h e n a t u r e o f h i s p e r s o n a l v a l u e s b e c o m e

m u c h c l e a r e r .

R e h n c u i s t ' s o p i n i o n s o n m i n o r i t y r i g h t s i s s u e s r a r e l y

s h o w a n y s e r i o u s e f f o r t t o u n d e r s t a n d e i t h e r t h e n a t u r e o f

t h e s u b s t a n t i v e p r o b l e m o r t h e e x t e n t t o w h i c h a g r o u p h a s

c o m e t o c o u r t b e c a u s e i t h a s b e e n t o t a l l y i m p o s s i b l e f o r t h e m

t o o b t a i n a n y r e c o g n i t i o n o f t h e i r r i q h t s f r o m t h e e l e c t e d

b r a n c h e s o f g o v e r n m e n t f o r a v e r y l o n g t i m e . T h e s e q u e s t i o n s

a r e i r r e l e v a n t , i n R e h n q i s t ' s v i e w b e c a u s e h e b e l i e v e s t h a t

t h e C o n s t i t u t i o n o f f e r s v i r t u a l l y n o p r o t e c t i o n a g a i n s t

g o v e r n m e n t a l a c t i o n t o w o m e n a n d m a n y o t h e r g r o u p s a n d o n l y

m i n i m a l p r o t e c t i o n t o m i n o r i t y g r o u p s t h a t c a n s u r n o u n t

e x t r a o r d i n a r y b u r d e n s o f p r o o f . O f t e n h e d i s p o s e s o f

e q u a l r i g h t s c l a i m s o n t e c h n i c a l g r o u n d s , t r e a t i n g t h e i s s u e

a s s i m p l y o n e o r d e d u c t i v e l o g i c .

H i s v a l u e s c o n e o u t m o s t c l e a r l y , h o w e v e r , i n d i s s e n t s ,

w h e n h e p a s s i o n a t e l y d i s a a r e e s w i t h s o m e a c t i o n t h e C o u r t ' s

m a j o r i t y h a s t a k e n , p a r t i c u l a r l y i n t h e f i e l d s o f s c h o o l

d e s e g r e g a t i o n a n d a f f i r m a t i v e a c t i o n . I n t h e s e c a s e s t h e

l e g a l t e c h n i c i a n g i v e s w a y t o t h e a n q r y p a r t i s a n u s i n g
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a combination of bitter attacks, cynical satire, and

predictions of doom.

Rehnquist's dissent in Steelworkers v. Weber , 443 U.S. 193,

assails the Court's approval of a voluntary agreement by

labor and management to implement minority hiring goals to

overcome a history of discrimination in the firm. In his

dissent, Justice Rehnquist accuses his colleagues of engaging

in the doublespeak and big lie techniques described in

George Orwell's, 1984 , a biting satire of a totalitarian state

that constantly engages in official lies. He claims that the

majority is concocting false "legislative history: and

engaging in "a tour de force reminiscent not of juristssuch

as Hale, Holmes, and Hughes, but of escape artists such as

Houdini...." He is characteristically uninterested in the nature

of the problem the agreement was supposed to address, saying

merely that virtually no black craftsmen had been hired earlier

because "few were available in the Gramercy area...." We do

not learn why they weren't available or why workers could be

found after the voluntary plan was adopted. That is not

relevant. In his conclusion, Rehnquist describes affirmative

action as "a creator of castes, a two-edged sword that must

demean one to prefer another." He warns apocalyptically that

"later courts will face the impossible task of reaping the

whirlwind."

In a decision handed down less than a month ago,

Local Number 93 v. City of Cleveland, Slip Opinion, July 2, 1986,

Rehnquist continued this battle. He attacked the Court's

decision sustaining a voluntary consent agreement between

the firefighters union and the Cleveland city government
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providing policies to increase the promotions of black and

Hispanic firemen. He called it "simply incredible" that

the majority "virtually read out of existence" the evidence

on Congress 1 intent. He argued that the plan harmed whites

and that no minority worker should receive any special treatment

unless that individual could "prove that the discriminatory

practice had an impact on him." There w a s , once again, no

significant discussion of the nature of the historic discrimination

the desirability of voluntary change, or the likelihood that

the remedy he preferred would have worked.

Another dissent came this June in Sheet Metal

Workers International Assoc. v. EEOC, 54 LN 4984 (June 2 4 , 1986)

The Court's majority found the order of the lower court to

be "properly and narrowly tailored to further the Government's

compelling interest in remedying past discrimination."

Rehnquist's dissent objected to "ordering racial preferences

that effectively displace non-minorities." Here and elsewhere

we find the special solicitude for the rights of whites that

is so characteristic of the policy of the Reagan Justice

Department and the Reagan civil rights offices.

Rehnquist has also been the leading dissenter on

school desegregation. His dissent in the 1973 Denver case,

Keyes v. School Dist. No. 1, Denver, Colorado,413 U.S. 189,

was the first major dissent after eighteen years of unity by

the court following the 1954 decision. He called this decision

extending desegregation to Northern cities a "drastic

extension of Brown." Since that time there have been no

significant expansions of desegregation law, primarily because
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the Nixon m a j o r i t y cut off the p o s s i b i l i t y of c i t y - s u b u r b a n

d e s e g r e g a t i o n in most c i r c u m s t a n c e s in its 5-4 d e c i s i o n in

the D e t r o i t c a s e . N o n e t h e l e s s , J u s t i c e R e h n q u i s t has

very s t r o n g l y o b j e c t e d to the C o u r t ' s p e r m i t t i n g m e t r o p o l i t a n

d e s e g r e g a t i o n to take place in W i l m i n g t o n , D e l e w a r e and to

the C o u r t ' s r e a f f i r m a t i o n of the D e n v e r d e c i s i o n in the

1979 Dayton and C o l u m b u s c a s e s . Had R e h n q u i s t ' s p o s i t i o n

p r e v a i l e d t h e r e w o u l d have been l a r g e - s c a l e r e t u r n of m i n o r i t y

s t u d e n t s to s e g r e g a t e d s c h o o l s .

When the S u p r e m e C o u r t d e c l i n e d to r e v i e w the

W i l m i n g t o n o r d e r in 1 9 7 5 , R e h n q u i s t d i s s e n t e d , c a l l i n g the

r e m e d y "more D r a c o n i a n than any e v e r a p p r o v e d by this c o u r t . "

He c l a i m e d that his c o l l e a g u e s w e r e i g n o r i n g the Detroi t d e c i s i o n

and a c c e p t i n g "total s u b s t i t u t i o n of j u d i c i a l for p o p u l a r c o n t r o l

of local e d u c a t i o n . " ( D e l e w a r e S t a t e Board of Ed., v. E v a n s ,

446 U . S . 9 2 3 ) . In a n o t h e r d i s s e n t at a l a t e r s t a g e of the

c a s e he s a i d , "fly d i s s e n t ... is based on my c o n v i c t i o n that

it is e x t r a o r d i n a r i l y s l i p s h o d j u d i c i a l p r o c e d u r e as well as

my c o n v i c t i o n that it is i n c o r r e c t . " ( B u c h a n a n v. E v a n s ,

4 2 3 U . S . 9 6 3 )

R e h n q u i s t ' s role w a s much m o r e e x t e n s i v e in the c a s e

of C o l u m b u s , O h i o , w h i c h led to the last m a j o r d e c i s i o n by

the S u p r e m e C o u r t to the p r e s e n t . C o l u m b u s was due to

i m p l e m e n t a large d e s e g r e g a t i o n plan in S e p t e m b e r 1 9 7 8 . In

m i d - A u g u s t , a f t e r the J u s t i c e for the C i r c u i t , P o t t e r S t e w a r t ,

r e j e c t e d an a p p l i c a t i o n for a s t a y , R e h n q u i s t s i g n e d a stay

that c a n c e l l e d the e n t i r e d e s e g r e g a t i o n plan a f f e c t i n g 4 2 , 0 0 0

s t u d e n t s just b e f o r e school o p e n e d . W h e n the case w a s heard
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later by the full Court and the decision rejected his

preference for requiring proof of violations for each

individual school to be desegregated he dissented very

strongly, denouncing the decision as "as complete and

dramatic a displacement of local authority by the federal

judiciary as is possible in our federal system."

He attacked his brethern for "lick and a promise" opinions

and a "radical new approach" which created a "tight noose"

on school b o a r d s .

He claimed that the Supreme Court, in reaffirming the

Keyes d e c i s i o n , was following a policy he described as

"integration liber alles," a takeoff on the Nazi anthem.

He charged the majority with creating a "loaded game board" and

acting like "Platonic G u a r d i a n s " , superceding local democracy.

The d e c i s i o n , he said, violated the "intellectual integrity"

of the Court. As in the case of affirmative action, he

used the image of dictatorship to describe civil rights plans.

In one striking part of his Columbus dissent, Rehnquist

clearly identified with the Court's white critics. "Our

people," he w r o t e , "instinctively resent c o e r c i o n , and

perhaps most of all when it affects their children and the

opportunities that only education affords them." Obviously,

"our people" referred to the white opponents not the black

supporters of the court order. Nor was there anything

about the black a l l e g a t i o n s , which had convinced the m a j o r i t y ,

that their children had been coerced into segregated schools

and denied the "opportunities that only education affords them. 1

(Columbus Board of Ed. v. Penick, 443 U . S . 449.)
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It w o u l d b e p o s s i b l e t o e x t e n d t h i s d i s c u s s i o n o f c a s e s ,

q u o t i n g f r o m d i s s e n t s f i n d i n g it p e r m i s s i b l e f o r s c h o o l b o a r d s

to t a k e b o o k s t h e y d o n ' t l i k e o u t o f l i b r a r i e s , s u p p o r t i n q

d i s c r i m i n a t i o n a g a i n s t i l l e g i t i m a t e c h i l d r e n , a l l o w i n g

s c h o o l b o a r d s t o a r b i t r a r i l y f i r e t e a c h e r s e a r l y in t h e i r

p r e g n a n c i e s , a l l o w i n g r e s i d e n t a l i e n s t o b e d e n i e d b e n e f i t s o f

c o l l e g e a s s i s t a n c e p r o g r a m s , a l l o w i n g a p r o p e r t y q u a l i f i c a t i o n

f o r v o t i n g a n d m a n y o t h e r s . T w o o t h e r e x a m p l e s f r o m

t h e f i e l d o f m i n o r i t y r i g h t s , h o w e v e r , s h o u l d s u f f i c e t o

i l l u s t r a t e R e h n q u i s t ' s a p p r o a c h . T h e f i r s t d e a l s w i t h t h e

b a t t l e o v e r t a x p r i v i l e g e s f o r o p e n l y d i s c r i m i n a t o r y p r i v a t e

s c h o o l s . T h e s e c o n d w i t h r i g h t s o f I n d i a n t r i b e s .

T h e B o b J o n e s U n i v . c a s e ("61 U . S . 5 7 4 ) w a s o n e o f

t h e m o s t c e l e b r a t e d o f r e c e n t y e a r s , f e a t u r i n g a d r a m a t i c

c h a n g e o f p o s i t i o n b y t h e R e a g a n J u s t i c e D e p a r t m e n t , a n

e x t r a o r d i n a r y a p p o i n t m e n t o f an a d v o c a t e f o r t h e g o v e r n m e n t ' s

f o r m e r p o s i t i o n by t h e S u p r e m e C o u r t , a n a j o r c o n g r e s s i o n a l

c o n t r o v e r y a n d an e m b a r a s s i n g d e f e a t f o r t h e A d m i n i s t r a t i o n in

c o u r t . R e h n q u i s c f o u n d n o t h i n g w r o n g w i t h t h e p o l i c y o f

t a x e x e m p t i o n s f o r s e g r e g a t e d s c h o o l s , f i n d i n g t h a t C o n g r e s s

h a d n o i n t e n t t o d e n y t h e m w h e n it a c t e d i n. 1 3 9 4 a n d 1 9 1 3 o n

t a x l e g i s l a t i o n . H e s a i d t h a t it w o u l d n o t v i o l a t e t h e e q u a l

p r o t e c t i o n c l a u s e o f t h e C o n s t i t u t i o n i f C o ^ a r e s s w e r e t o

p a s s a l a w g r a n t i n g e x e m p t i o n s to " o r g a n i z a t i o n s t h a t p r a c t i c e

r a c i a l d i s c r i m i n a t i o n . " U n l e s s s o m e o n e co.;ld p r o v e t h a t t h e i r

p r a c t i c e s w e r e " i n t e n d e d " t o di sc>*iri n a t e , p o l i c i e s t h a t h a d

t h e e f f e c t o f d i s e n m a t i n g c o u l c n o t o n l y 22 a c c e p t e d b u t

s u b s i d i z e d . ( f o o t n o t e 4 ) .



763

Few g r o u p s h a v e had a m o r e m i s e r a b l e e x p e r i e n c e d e a l i n g

w i t h b o t h s t a t e and f e d e r a l g o v e r n m e n t s than A m e r i c a n I n d i a n s .

S o l e m n p r o m i s e s and e t e r n a l g u a r a n t e e s h a v e b e e n v i o l a t e d w i t h

m o n o t o n o u s r e g u l a r i t y . A s an e x t r e m e l y small and i m p o v e r i s h e d

p a r t o f the p o p u l a t i o n , o f t e n s u b j e c t to s e v e r e local d i s c r i m i n a t i o n

I n d i a n s r a r e l y h a v e s u c c e s s in a c h i e v i n g p o l i t i c a l r e f o r m s .

T h e d e g r e e to w h i c h the f e d e r a l c o u r t s will p r o t e c t the r i g h t s

o f t h e I n d i a n s a n d t h e i r t r i b e s is an i m p o r t a n t t e s t of

Arneri c a n j u s t i c e .

In a 1 9 8 0 d e c i s i o n , W a s h i n g t o n v. C o n f e d e r a t e d T r i b e s ,

R e h n q u i s t d i s s e n t s from a m a j o r i t y d e c i s i o n s a y i n g that t h e r e

is no n e e d to b a l a n c e i n t e r e s t s to d e t e r m i n e t h e tax in.-unity

of a t r i b e (an i s s u e w h i c h is o f the g r e a t e s t i m p o r t a n c e in

d e t e r m i n i n g the v i a b i l i t y o f t r i b a l e c o n o m i c a c t i v i t i e s ) b u t

t h a t the c o u r t s s h o u l d s i m p l y e n f o r c e w h a t e v e r they

t h i n k C o n g r e s s w i s h e d . In a f o o t n o t e t h a t has a p e c u l i a r l y

i r o n i c r i n g for s t u d e n t s o f I n d i a n h i s t o r y , J u s t i c e Rehr.quist

a t t e m p t s to o f * e r r e a s s u r a n c e :

... I n d i a n t r i b e s a r e a l w a y s s u b j e c t to p r o t e c t i o n by
C o n g r e s s . T h i s s o u r c e of p r o t e c t i o n is m o r e than
a d e q u a t e to p r e c l u d e a n y u n w a r r a n t e d i n t e r f e r e n c e
w i t h t r i b a l s e l f - g o v e r n m e n t . C o n g r e s s , and not the
j u d i c i a r y , is the f o r u m c h a r g e d w i t h the r e s p o n s i b i l i t y
o f e x t e n d i n g t h e n e c e s s a r y l e v e l of p r o t e c t i o
( 4 4 7 U . S . 1 3 4 , f o o t n o t e 1 1 )

Ma1"../ t r i b e s h a v e , o f c o u r s e , b e e n " p r o t e c t e d " o u t of a l r o s t

all o f t h e i r r e s o u r c e s and m a n y o f t h e i r r i g h t s and i m m u n i t i e s .

A sir.ilar a t t i t u d e a p p e a r s in o t h e r c a s e s , i n c l u d i n g one j u s t

13z*ied, T h r e e A f f i l i a t e d T r i b e s v. H o l d E n g i n e e r i n g , Slip

O c i n o n , J u n e 1 6 , 1 9 8 6 , in w h i c h he d i s s e n t s f r o n J u s t i c e

0 ' C : n n o r ' s o p i n i o n a g a i n s t a N o r t h D a k o t a s t a t e law d e n y i n g

65-953 0 - 8 7 - 2 5



764

-25-

tribal access to state courts unless the tribe waives its

sovereign immunity on all issues under state law.

In characteristic Rehnquist fashion the decisions are

abstract and ideological, there is no grappling with the

realities of the problems encountered by the powerless,

and history is recast in a way that simply denies the conflict

between democratic institutions and minority rights that is

so fundamental in the history and law of minority rights

1itigation.

The Basis and Significance of the Record.

Mr. Rehnquist's record on the rights of minorities and

women is no accident. It grows directly out of a legal phil-

osophy that makes it almost impossible for minorities to

win in court. It is a philosophy based on a radical

rejection of the extension in the protection against

discrimination that grows out of almost a half-century

of litigation and landmark Supreme Court decisions.

Rehnquist believes that those precedents are largely based

on a misunderstanding of the Constitution and that he has

the correct understanding of the intent of the framers.

In Mr. Rehnquist's view, spelled out in many decisions and in

his article,"The Notion of a Livinq Constitution," the

framers of the Fourteenth Amendment, for example, had no

intention to protect women or any other non-racial minority

group against discrimination and thus there is no constitutional

basis for a serious challenge to unequal laws. So far as

minorities are concerned, he believes that the 14th Amendment

was intended to address the problems of the last century in
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the South, not the problems of contemporary blacks and

Hi spani cs.

When claims are raised by racial minorites, w h o ,

Rehnquist concedes,do have a right to come to court under

the Fourteenth Amendment, a number of the other elements of

his legal philosophy come into play. He favors policies

making it more difficult to come into federal courts by

favoring state court jurisdiction and limiting

standing. He believes that it is not sufficient for racial

minorities to prove that official decisions had the consistent

and foreseeable consequence of discrimination but that they

must also prove the intent to discriminate, something that

is exceedingly difficult given the reluctance of officials

to admit to racial prejudice or intentional violations of

minority rights. Even if there is intent, he favors

a standard of proof that would require civil rights lawyers

to show that each individual school was intentionally seqreqated

and that each individual minority worker receivinq a remedy

was personally victimized by discrimination. Under his

standards it is doubtful that all the civil rights lawyers

in the U.S. could desegregate thoroughly one major corporation

or one major urban school district. Certainly there would be

no trial court capable of handling the volume of evidence that

would be required. Such a standard would, in all probability,

end school desegregation litigation and reduce employment

discimination cases to a relatively small number of individual

grievances. Affirmative action requirementswould vanish

and school districts would be free to dismantle desegregation
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plans affecting millions of students, sending the black

and Hispanic children back to their segregated and unequal

schools.

Mr. Rehnquist's jurisprudence does not discuss the

question of whether or not a remedy will work or whether or

not it will solve the problem the minority plaintiffs bring

to court. ( He does, however, discuss with urqent

concern the effect of court-ordered remedies on whites.)

His concern is with limiting the range of judicial action to

the greatest possible extent, noc with assuring that the

institutions are changed so that the operate in genuinely

not racial ways or provide genuinely equal opportunities to

the groups previously victimized by discrimination.

One of the most disturbing elements of Rehnquist's

decisions is the way in which his ideology and philosophy

swamp any serious treatment of the facts of the case and

the situation of the individual or group appealing for

justice. The reader finds not a searching and illuminating

consideration of the particular problem and a difficult balancing

of rights, practical conditions, and possible remedies, but

the forcing of the particular facts into a preformed mold,

even if it requires filtering out much of reality.

At its worst, the Rehnquist technique devolves into

recreating the facts to fit the preconceptions, ignoring

important parts of reality and slanting both the description

of the facts and the opposing legal arguments in ways that

result in a systematic distortion of the case's central features.
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These p r o b l e m s are s k i l l f u l l y i l l u s t r a t e d in an a n a l y s i s

w a y in w h i c h R e h n q u i s t r e s h a p e d the case of a L o u i s v i l l e

man c l a i m i n q t h a t his r i g h t s had been v i o l a t e d by the

p r i n t i n g of his name and p h o t o in a w i d e l y d i s t r i b u t e d p o l i c e

b r o c h u r e e n t i t l e d " A c t i v e S h o p l i f t e r s " e v e n t h o u g h he had

n e v e r been tried or c o n v i c t e d of the o f f e n s e . P r o f e s s o r

R o b e r t W e i s b e r g a n a l y z e s the w a y in w h i c h the i s s u e s in

this c a s e are r e s t r u c t u r e d in R e h n q u i s t ' s o p i n i o n to j u s t i f y

denial o f the p l a i n t i f f ' s c l a i m . R e h n q u i s t ' s s t a t e m e n t of

the f a c t s of the c a s e , for i n s t a n c e , is the f i r s t sign

of the p r o b l e m . B e f o r e the r e a d e r e v e r l e a r n s a b o u t the

c l a i m of the L o u i s v i l l e man t h e r e are t w e n t y l i n e s s e t t i n g

up the p r o b l e m from the p e r s p e c t i v e of the local p o l i c e .

By the time we find out a b o u t the p l a i n t i f f ' s a l l e g a t i o n

"the r e a d e r has a s s i m i l a t e d a p l e a s a n t p i c t u r e of two

d u t i f u l o f f i c e r s ... who 'agreed to c o m b i n e t h e i r e f f o r t s '

to p r e v e n t c r i m e , all of this 'during the C h r i s t m a s s e a s o n . ' "

The u n c o m f o r t a b l e fact that a man w h o was n e v e r tried s h o u l d

be p r e s u m e d i n n o c e n t and not p u b l i c a l l y p r o c l a i m e d as q u i l t y

and as a c o n t i n u i n g " a c t i v e s h o p l i f t e r " led to a s t r a n q e

c h a r a c t e r i z a t i o n . R e h n q u i s t said that "his g u i l t or i n n o c e n c e

of that o f f e n s e had n e v e r been r e s o l v e d , a l t h o u g h l a t e r the

s h o p l i f t i n g c h a r g e was ' f i n a l l y d i s m i s s e d . ' " The p r o c e s s

of s t a c k i n g the d e c k p r o c e e d s :
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To appreciate the structure of Paul v. Davis, we need only start
with Justice Rehnquist's overt compartmentalization. Prior to part I,
he sets forth the "facts."292 These fifty-nine lines thus are made to
seem alinost by-the-way; yet, as we have indicated, they serve a vital
coloung function.293 It is only in the sixty-four lines that constitute
part I,294 however, that Justice Rehnquist educes his basic structuring
thesis: Davis, through the temerity of his claim, challenges an ordered

jsystem of law. Masterful in its progression, this part builds on the
reader's skepticism, imbued earlier, about a respondent who, after all,
had been arrested.*95 Justice Rehnquist continues to depict Davis as
opposing, in turn, the basic premises of the federal system,296 the
police who are trying "to calm the fears of an aroused populace,"297

the natural limits of legal liability,298 and the studious reflectiveness of
the Court itself.299 . . . .

Justice Rehnquist cogently chooses words to set
Uavis up against one or more of his audience's basic values. We noted
the centrality to substance of the embellishing words "concededly,"
"transmuted," "drafted," and "shepherded."301 The concluding
phrase, "a study of our decisions convinces us they do not support the
construction urged by respondent,"302 climaxes the mounting sense of
uneasiness about Davis. Davis has challenged the police, and, accord-
ing to Justice Rehnquist, the legislative drafters of a noble amend-
ment; but his gravest offense, it seems, is attempting to distort the
studious processes of the Supreme Court itself. - • .

fo convince his audience that the court below should have
been more reflective, Justice Rehnquist immediately introduces the
primary formal device of the rest of the opinion: the positing of

. "premises" from which his logic seems inevitably to flow. But these
premises, usually expressed in what Cardozo called the "type mageste-
rial,"304 are often crafted out of Justice Rehnquist's whole cloth.

T h e a n a l y s i s o f f e r s m a n y m o r e e x a m p l e s , b u t t h e y are

not i m p o r t a n t h e r e . T h e b a s i c o b s e r v a t i o n of P r o f e s s o r

W e i s b e r g and my b a s i c i m p r e s s i o n in r e a d i n g s c o r e s of

o p i n i o n s and d i s s e n t s is t h a t all too o f t e n t h e y read like

p r e c o n c e i v e d d e c i s i o n s s e e k i n g a r a t i o n a l e , o f t e n at

c o n s i d e r a b l e c o s t in i g n o r i n q or d i s t o r t i n g the f a c t s .

T h i s a p p r o a c h h e l p s to e x p l a i n the e x t r m e c o n c l u s i o n s t h a t

R e h n q u i s t r e a c h e s c o m p a r e d w i t h his f e l l o w c o n s e r v a t i v e s .
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Mr. Rehnouist's orientation toward politics and toward

issues on the court has been one of extraordinary consistency

and predictability and there are no siqna of significant

qrowth or change. He has never believed that law should

change existing racial arranqments, except to deal with a

few individual problems. For the rest, Rehnquist believes

that the courts should do nothing, that governmental action

is counterproductive, that the white maiority will take care

of any real problems throuqh the democratic process, and

that there should never be remedies that aid blacks or

Hispanics as a group in ways that deprive whites of some

opportuniti es .

One dominant impression of Mr. Rehnquist's v/ritinn is

that he lives in another country. It is a country where

minority legal claims are only intellectual puzzles and

where those claims and the half century of decisions

implementing them are misguided. It is a world where

blacks and Hispanics coming to court askinq for more

and different qovernmental action are almost alwavs wronq

and where police defendinq their kinds of controversial

aovernmental action are almost always riqht. It is a world

where a main threat to the social order is from courts which

are unfair to whites and to local control.

The basic problem is not that Justice Rehnquist does

not believe what he writes or that he does not often express

it in an interesting or arresting way. The problem is that

there is little relationship between the historic and contemporary

experiencs of minority people in the U.S. and

the version that exists in Rehnquist's mind.
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Were Rehnquist to lead a court with the kind of majority

that could be created by two or three additional appointments

we would risk repeating one of the most disqraceful stories

in our legal history, the Supreme Court's emasculation of

the laws and constitutional amendments of the Reconstruction

which culminated in the 1896 PIessy decision. The courts

accepted and legitimated the erection of the system of

de jure segregation in the South and closed the door to

minority litigants, with few exceptions, for almost sixty

years. The specific issues would be different but the

consequences would be very similar if Rehnquist's views became

the law of the land.

If minorities and women are to share confidence in our

legal system and hope for justice and opportunity in our

society, it is very important that leading fiqures in the

white community take this nomination seriously as a

statement about our future. We are not selecting a law

professor or a philosopher. We are selectinq the leader of

our system of justice, a leader who may serve into the next

century. I believe that most Americans and most members of

Congress are proud of what we have accomplished in movinq toward

equal rights and few wish to turn backwards. This nomination is

a symbol of retreat and reaction from our common dream. It

would threaten shrinkaqe of the riahts of millions of Americans.

I urqe the members of the Senate to withhold their consent

and to advise the President to submit a nomination of a Chief

Justice who can help a deeply divided court deal with the

problems of a divided society with growing inequality.
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